



























































































































































































































































States, 349 U.S. 81, 84 (1955). Under the rule, the lesser sanction must apply. See

State v. LaBounty, 179 Vt. 199, 200-201 (2005) (citing Bell, supra).

D. Vagueness. Appellee argues that § 2601 is not vague by
summarizing several cases involving instances of substantial sexual misconduct
(public masturbation, inappropriately rubbing an eight-year-old’s genitals, fondling
a seven-year-old, and exposing one’s genitals to three girls between the ages of 11
and 14) which were found perceptibly “lewd” sufficient to overcome a void-for-
vagueness challenge. See Brief at 9. Appellee says that they are not meaningfully
different from the facts in the case at bar, where Appellant, a senior, was found to
have briefly touched the clothed breast of his high school classmate, who was one (1)
year younger than him. Appellee asserts, moreover, that any person of reasonable
intelligence would know that both the former and the latter were “lewd and

lascivious,” and thus felonious.

In Landrum, discussed at supra at 7-8, the Oklahoma Court of Criminal
Appeals clearly articulated the function of statutes banning generalized “lewdness.”
They exist to criminalize “[a]nything that flouts propriety, morals, is unusual, is
against social custom, or violates the law of nature...” Id. This aptly describes why
vague statutes like § 2601 should not persist—they rely on subjective, biased
opinions of the judge, jury, police and prosecutors, and thus make proscribed
behavior dependent upon “social, moral, and cultural bias.” See Pryor v. Mun. Ct.,

599 P.2d 636, 640 (1979). And, as a result of § 2601’s vagueness, there are
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prosecutors and police officers who have in fact legislated what can and cannot be

done in Vermont for decades.

For example, Senator Patrick Leahy, when he was Chittenden County State’s
Attorney, was in the 1970s forced to address the legality of skinny dipping. See
Pauline Phillips, The skinny on skinny-dipping laws, Chicago Tribune (Oct. 21,
2001).4% He created the following guidelines: (1) in public and “semi-public” areas,
nude bathing is not acceptable; (2) on private land, it is; (3) in “secluded areas
sometimes publicly used,” if no one is offended, it is permissible; but if they

complain, it is a crime.50 Id.

Similarly, in 2007, it became popular to walk up and down Main Street in
Brattleboro in the nude. AP, Spring brings out naked people in Brattleboro, Vt.
(May 18, 2007).51 The police established when such conduct became “lewd”: while
“simply being naked is not a crime, if someone crosses the line by taunting other
people or acting in a way that is for their own sexual gratification, they are
breaking the law.” Patrick Crowley, Man signs plea deal in nude dancing case,

Brattleboro Reformer (July 4, 2007).52

This is precisely the kind of “standardless sweep that allows police[],

prosecutors, and juries to pursue their personal predilection” when a statute cannot

4% Available at: https://www.chicagotribune.com/news/ct-xpm-2001-10-21-0110210229-storv.html

%0 Sen. Leahy’s analysis was related to the obscenity prong of the disorderly conduct statute. Appellant respectfully
submits that what is and is not “obscene” is sufficiently close to the question of what is and is not “lewd” to render it
apposite.

out-naked-people-in-brattleboro-vt/article e7adad69-c4f8-51aa-bea6-4a366b95d81¢c.html.
52 Available at: https://www.reformer.com/stories/man-signs-nlea-deal-in-nude-dancing-case.289211.
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“define a criminal offense with sufficient certainty so as to inform a person of
ordinary intelligence of conduct which is proscribed...” State v. Berard, 2019 VT 65
at § 16. Accordingly, this Court should declare the statute overly vague and thus

void.

1I. CONCLUSION

Based on the foregoing, Appellant respectfully submits that the lower court’s

decision should be reversed.

DATED at Brattleboro, County of Windham and State of Vermont, this 24th

day of October, 2019.
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Appellant.
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